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On November 8, 2007, before a full house at the
Munk Centre for International Studies in Toronto,
the Right Honourable Paul Martin spoke out on
behalf of social enterprise in Canada. In a speech
entitled“Unleashing the Power of Social
Enterprise,” he argued powerfully and passionately
that Canada create the legal and financial means by
which social enterprise could demonstrate its full
potential, just as other measures have similarly
“unleashed” private business to meet the needs of
citizens.

He cited examples of how the United States and United

Kingdom had established innovative financial and legal tools for

this purpose, like Program Related Investments, New Market

Tax Credits, Community Interest Companies, flow-through

shares, and labour-sponsored investment funds. In conclusion, he

offered a challenge to the accounting and legal professions:

“Financial experts ought to be developing new, cutting-edge

instruments to make funding available to social entrepreneurs.

Tax experts ought to be thinking about mechanisms that can

support social enterprise in a meaningful way. Legislators

should encourage an environment that allows foundations to

become more imaginative in support of social enterprise.”

Martin is right. The time is ripe for social enterprise and

community economic development (CED) to move on in this

country, and one of the ways we do that is by building the legal

infrastructure that befits a movement. We reached the“End of

the Beginning” four years ago with the announcement of the

federal Social Economy Initiative, as Mike Lewis once noted. The

subsequent failure of that initiative does not detract from our

maturity, unless we deem it so.

In the private sector the role of lawyers is not confined to

isolated acts of legal defense. Lawyers are integral to the private

firm’s advancement of its interests, as strategists, tacticians,

lobbyists, negotiators, and advocates. The same should apply to

the community sector. You aren’t likely to find in Canada a single

nonprofit organization or community-based development

organization (CBDO) that has not benefited from pro bono or

fee-reduced legal advice. Many have a lawyer on the board.
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But that’s a long way from what I’m talking about. That’s

about where the community sector was at in the United States 20

years ago. What we need to do is learn from their experience and

recognize and formalize a new legal practice area, Community

Development Law. We need to mould the institutions and cadre

of practitioners who, to quote Brian Glick and Matthew

Rossman, can help

“articulate and promote the hopes, the dreams, and the real

possibility for the impoverished to make the social changes

that they feel are needed, through whatever lawful methods

are available.”
2
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Community Development Law
& the future of Canada’s community sector By George Brown

A Short History of CD Law

The term“community development” does not lend itself to a

straightforward definition, but let’s go with what Daniel Shah

says in his paper“Lawyering for Empowerment.” He calls it an

approach to dealing with urban poverty, supported under diverse

political agendas, but always with the central goal of empower-

ment. The understanding of what constitutes“empowerment”

has shifted, however. It has gone from building community

alliances for social mobility and mainstream integration in the

early 1960s, to self-sufficiency, neighbourhood control, and

separation in the late 1960s and 1970s, to nominal citizen

participation in outside economic investment in the 1980s and

1990s.

During this evolutionary period, legal scholars began to argue

that the traditional lawyer-client relationships of poverty law

practice reinforced client isolation and passivity. The lawyers
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took on the clients’ decision-making responsibility and isolated

them from similarly situated people. Even the class action lawsuit

organized only nominal groups for important social change. The

plaintiffs were essentially individuals, isolated from one another

throughout the legal process and only brought together through

legal documentation.

According to Shah, it was these shortcomings that fostered

interest in community development lawyering. Lawyers had to

learn to step back and allow poor clients to combat poverty on

their own terms. Between this and the changing understanding of

empowerment itself, lawyers came to find themselves assisting a

broad range of corporate, tax, contract, real estate, licensing and

other business, commercial and regulatory matters, including

sophisticated financial transactions. In order to structure effective

deals, negotiate fair terms, and protect community interests,

CBDOs also required ongoing access to lawyers intimate with the

organizations’ particular needs and circumstances, and respectful

of their decisions.

Those are the forces that have brought about the recognition

of Community Development Law as a distinctive area of legal

practice in the United States over the last four decades. A

significant milestone was finally reached in 1995 with the

decision of the American Bar Association (ABA) to publish a

scholarly journal dedicated to this field, the

.

“I’m a lawyer … and I’m here to help!” is not something you are

likely to hear down at the office on a regular basis, if at all. Yet for

a variety of functions, a lawyer’s assistance has become essential

to CED in the 21st Century.

Most of the CED in the United States and Canada is carried

out through nonprofit, incorporated community economic

development organizations (CEDOs). A CEDO’s legal affairs

are often complex due to the multiplicity of its goals, i.e.,

economic development, community self-sufficiency and control,

and the provision of needed social services in partnership with

government and other community agencies.

Here are some examples of how lawyers can assist in these

matters:

Lawyers typically assist a CEDO during its initial formation and

ongoing general operations. The challenge for the lawyer is

dealing with CEDO board and staff, who often lack business

experience and may need a more comprehensive and detailed

explanation of organizational structure and operations.

The vast majority of CEDOs are organized as not-for-profit,

tax-exempt corporations. This means they will require assistance

preparing and filing articles of incorporation, drafting by-laws,
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1. Formation and Organization

Legal Needs of CED Organizations

filing for Charitable Status as a Community Economic

Development program under the Canada Revenue Agency

RC4143 rules, dealing with the issue of “related business,” etc. The

board will also have to be advised about maintaining the formal

operating requirements imposed by various levels of government.

In order to obtain financing for their formation and operations,

CEDOs must be able to identify and secure funding from a

combination of both public and private sources. Lawyers often

play a key role in this task. Public sources of financing come from

entities such as federal, state/provincial, or municipal government.

In the United States, much of this financial assistance to CEDOs

has been in the form of tax credits, particularly for low-income

housing and tax-exempt bond financing.

From the beginning, private sources of financing have played

an important role in financing CEDOs in the United States. In

particular, American foundations provided grants and program-

2. Financing

Résumé : Le droit du développement communautaire et

le future du secteur communautaire au Canada

Comme l’ancien Premier ministre Paul Martin l’a dit récemment,

nous avons relâché le secteur privé sur plusieurs des problèmes du

Canada; il serait temps d’aussi relâcher l’entreprise sociale. Une

façon de faire ceci est de créer l’infrastructure légale qui correspond

à un mouvement de changement social. « L’infrastructure » fait

référence aux lois, aux écoles de droit et associations et services

d’information qui appuient les efforts d’avocats pour appuyer

« l’articulation et la promotion d’espoirs, de rêves et de la

possibilité réelle pour que les personnes appauvries créent les

changements sociaux qu’ils croient nécessaires ».

C’est ce qui a émergé aux États-Unis au cours des 40 dernières

années pour appuyer les organisations communautaires de

développement dans leur formation, leur financement, et leur

fonctionnement. L’échelle et le raffinement toujours croissant de

leur travail serait impossible autrement. Toutefois, les critiques

disent que le droit du développement communautaire et ses

avocats ont perdu de vue leur raison d’être. Ils ne font qu’aider les

communautés marginalisées à bénéficier des forces du marché

plutôt que de mettre au défi les lois et les institutions injustes. Ils

font de la médiation avec les puissants pour des clients à faible

revenu, alors qu’ils devraient être des partenaires des pauvres et

s’évertuer pour leur redonner leur pouvoir.

Peu importe comment l’on résous cette question, il est aussi

important de reconnaître le droit du développement communautaire

comme une pratique légitime et distincte au Canada. Comme

premier pas, le Réseau canadien de DÉC pourrait se joindre au

Barreau canadien pour aider les OSBL du pays à avoir accès à des

services d’avocats sans frais.
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related investments (PRIs) for housing, economic development,

organizing, and advocacy. These generally take the form of below-

market-interest rate loans or equity investments to support CED.

One example of the PRI is the Ford Foundation’s $925,000 loan

to Kentucky’s Mountain Association for Community Economic

Development. The loan helped stimulate the participation of 27

banks in the establishment of a $30 million mortgage consortium

fund serving 20 depressed Kentucky counties. In projects of this

magnitude, lawyers skilled in transactional law are clearly indis-

pensable.

One of the primary catalysts for the involvement of banks in

financing CED in the United States was the Community

Reinvestment Act (CRA) adopted by Congress to stop redlining,

discrimination, and disinvestment by financial institutions.

Lawyers have played a vital role in ensuring that CEDOs have

access to conventional bank financing by negotiating CRA

agreements with local banks. In Chicago for example, working

through a neighbourhood alliance, CEDOs negotiated CRA

agreements with four banks for a total of US$173 million.

Private corporations, religious institutions, and community loan

funds are also important sources of CEDO financing in the United

States. A number of supermarket and shopping centre develop-

ments and low-income housing have been built with the assistance

of private developers utilizing various housing tax credits. Lawyers

knowledgeable about real estate development, tax planning, and

securities law are especially useful in these ventures.

All CEDOs require legal assistance and counsel with regard to

general operational matters, such as the powers and responsibilities

of board members, fiduciary duties, indemnification, insurance

policies, personnel policies and practices, and reporting require-

ments for tax-exempt/charitable corporations. This may not seem

that involved, until you remember that a significant number of

American CEDOs are multi-million dollar organizations,

requiring sophisticated legal and financial accounting advice.

One common method for ensuring that a CEDO is complying

with all the applicable legal and operational requirements is

through an annual“legal audit” or review of articles of incorpora-

tion, bylaws, minutes of meetings, tax-exemption applications,

financial reports, tax filings, contracts, agreements, and grant

documents.

As the community economic development movement in

Canada continues to expand (or if it is to continue to expand), it is

evident that the need for competent legal assistance must expand

with it.

Organizations involved in the delivery of legal assistance to

CEDOs have developed at the national, state, and local levels in the

3. Operational Matters

The Infrastructure of CD Law

United States. At the national level, a number of organizations

offer advocacy, training, and technical assistance. At the state and

local level, several bar associations, law schools, community legal

clinics, and individual lawyers in private practice are assuming the

bulk of the actual legal work, much of it on a pro bono or reduced-

fee basis. Here are a few examples:

Brooklyn Legal Services Corporation A

Community Economic Development Law Project

Lawyers Alliance for New York

D.C. Bar Community Economic Development Pro Bono

Project

�

�

�

�

�

�

�

ABA Forum Committee on Affordable Housing and

Community Development Law

National Economic Development Law Center (NEDLC)

Legal Services Program of the Office of Economic Opportunity
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According to the ABA, many law schools across the U.S. have

formed clinics to assist CEDOs in all facets of corporate, tax,

business, and real estate law matters.

In Canada, we are just making a start at such an infrastruc-

ture. Enterprising Non-Profits have set up an excellent web-

based resource for nonprofit organizations that are contemplating

a business venture or social enterprise,“Ask a Legal Expert”

(http://www.enterprisingnonprofits.ca/ask_an_expert). Pro

Bono Students Canada (http://www.osgoode.yorku.ca/pbsc)

has a program in 21 law schools across Canada. Although not

specifically concerned with Community Development Law, these

clinics help to match law students with nonprofit organizations

that require assistance with legal issues.

Still, there is a lot of disagreement within legal circles about what

ultimate purpose Community Development Law should serve.

Shah observes that, over 40 years of community development

practice, lawyers have entered CED projects with the belief that

collaborative lawyering with CBDO boards would end low-

Integration or Empowerment?

In the private sector the role of lawyers is not
confined to isolated acts of legal defense. Lawyers
are integral to the private firm’s advancement of
its interests, as strategists, tacticians, lobbyists,
negotiators, & advocates. The same should
apply to the community sector.
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income client isolation and subordination and would empower

them. Instead, lawyers have tended to be mediators instead of

collaborative advocates of their clients, and often accede to the

priorities of big business and city government.

In his paper“Community Economic Development as

Progressive Politics,” Scott Cummings mounts an all out assault

on what he terms“market-based CED”: the effort to enable poor

communities to benefit from market forces without questioning

the fairness of existing institutional arrangements. Although this

approach to CED has brought about significant benefits for low-

income communities, he claims that market-based CED does not

adequately redress poverty, that it depoliticizes antipoverty

advocacy, and that it favours local incrementalism over structural

reform and impedes the formation of cross-racial alliances.

He calls instead for a new model of “politically engaged” CED

that has significant implications for the practice of CD Law.

Situate CED advocacy within the context of a broader

progressive movement on behalf of marginalized communities.

Involvement in these emerging economic justice networks at

the local, regional, national, and transnational levels has

allowed CED lawyers to develop a more comprehensive

approach to redressing poverty which co-ordinates multi-

faceted initiatives on behalf of low-wage workers and welfare

recipients. As an example, Cummings cites the lawyers who

have been involved in Living Wage campaigns. They have used

their technical expertise and familiarity with the interpretation

of complex statutory language to alleviate poverty. Another

example are the transactional lawyers who promote alternative

economic development by assisting worker co-operatives.

Cumming’s critique has some merit, but I do not believe that

he has made a case for any radical shift in the development of

Community Development Law. To be sure, CED’s“Big Picture”

has been ignored for many years, despite the obvious impact that

economic and political forces at a national and even international

level are having on our local communities and their economies.

Still, Community Development Law, as junior a field as it is in the

United States not to mention Canada, is wide enough in scope to

contain most of what has been discussed so far, from assisting the

“market integration” of poor communities to helping engineer a

just economic system.

The lawyer who helps a CEDO to purchase and rehabilitate

affordable housing, or who floats complex bond offerings to

capitalize loan funds in rural areas, or the one who advises

5
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Legal advocacy to support community organizing around

economic justice issues. Its goal is to deploy transactional

lawyering in a way that builds organized low-income

constituencies that can challenge the distribution of political

power. Cummings suggests that the organizing that

contributed to passage of the Community Reinvestment Act,

which has given CED practitioners many useful tools, is an

example of this type of advocacy.

community groups engaged in Living Wage campaigns – each can

be safely said to make a difference in his/her community.

The most significant lesson that we can learn from the American

experience in relation to the development of Community

Development Law is the value and importance of infrastructure to

educate, promote, and serve lawyers who are working with low-

income communities. In particular, Canada needs a program that

develops materials and acts as a clearinghouse for pro bono

programs and CEDOs across the country. This is a natural fit for

the Canadian CED Network to take on in partnership with the

Canadian Bar Association, as both organizations already have a

nation-wide mandate to provide technical assistance to their

respective members.

However, more needs to be done. There is a need for academic

research and analysis in Canada on the issues discussed in this

paper as well as on the types of tool that Mr. Martin mentioned in

his speech. We need to examine“best practices” on both sides of

the border as well as internationally and then disseminate this

information into the CED and legal community. We need to set

up continuing education programs which deal with concrete issues

faced by lawyers and CED workers as they try to meet their

community development goals and objectives.

Finally, the various bar associations in Canada need to recog-

nize Community Development Law as a legitimate and distinct

area of practice. This will facilitate dialogue and professional

development among lawyers who are practicing in this field

already (and who may not even know it!) as well as attract others

to the practice.
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To watch the whole speech, go to http://webapp.mcis.utoronto.ca/

Webcasts.aspx and select “Unleashing the Power of Social Enterprise (MCIS

Distinguished Lecture Series).”
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